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WHY PALESTINIAN DEMILITARIZATION WON'T WORK
AN INFORMED LEGAL BRIEF
Louis René Beres”

Early in his presidency, Barack Obama declared his solid commitment to a Palestinian state. In principle, this
now oft-repeated declaration of support for Palestinian “self-determi nation”" might not have been
unreasonable if the Palestinian side were also committed to a “Two-State Solution”. Yet, both Fatah and
Hamas — even as they slaughter each other — continue to agree on one central annihilatory point. Thisistheir
unchanging mantrathat all of Israel isintegrally part of “Palestine”.

Ironically, therefore, the American president, searching hopefully for a Middle East peace, is in fact only
urging the creation of yet another terror state in the region. Fashioned officially by the so-called Quartet — the
United States; Russia; the European Union and the United Nations — this wrongheaded urging stems from a
diplomatic framework known formally as The Road Map for I mplementation of a Permanent Solution for
Two States in the | srael-Palestinian Dispute. Together with an openly insistent Palestinian refusal to reject
the “Phased Plan” (Cairo) of June 1974, and an associated no-compromise Jihad® to “liberate” all of
“occupied Palesting” in increments, the Road Map reveals another generally unforeseen danger. Lacking a
full understanding of pertinent international law and of antecedent Natural Law, = both the United States and
Israel could be misled in this devious cartography by certain erroneous expectati ons concerni ng Palestinian
“demilitarization”.

Indeed, this is exactly what has just happened. On Sunday, June 14, 2009, Isragli Prime Minister Benjamin
Netanyahu agreed to accept a Palestinian state, but also made this landmark agreement contingent upon prior
Palestinian “demilitarization”. Said the Prime Minister: “In any peace agreement, the territory under
Palestinian control must be disarmed, with solid security guarantees for Israel.” Although this position
represented a very substantial concession on his part, largely because he has been under intense pressure
from President Obama, it has absolutely no real chance of success.

Under the very best (and therefore implausible) assumptions for Israel, the Quartet would argue, as Road
Map details were being worked out, that Israel’s security could be maintained only if the new Arab state of
Palestine were demilitarized. Their (best case for Israel) argument, however, would be founded upon wholly
unsupportable legal presumptions. Notwithstanding any pertinent Quartet “guarantees’, the relevant
expectations of international law would thus be unable to protect Isragl.

Here is the core of the demilitarization argument problem: International law would not necessarily require
Palestinian compliance with pre-state agreements concerning the use of armed force. From the standpoint of
international law, enforcing demilitarization upon a sovereign state of Palestine would be problematic. As a
now independent state, any preindependence compacts would not bind Palestine, even if these agreements
were to include fully codified Quartet assurances. Because true treaties can be binding only upon states,” an
agreement between a non-state Palestinian National Authority (PNA) and an authentic sovereign state
(Isradl) 6 could also have little real effectiveness.’

* LOUIS RENE BERES was educated at Princeton (Ph.D., 1971) and is the author of many books and articles
dealing with international law.
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Now, what if the government of “Palestine” were actually willing to consider itself bound by the pre-state,
non-treaty agreement, i.e., if it were willing to treat this agreement as if it were areal treaty? Even in these
relatively favorable circumstances, the new Arab government would still have ample pretext to identify
various grounds for lawful “treaty” termination. It could, for example, withdraw from the “treaty” because of
what it would regard as a “material breach”, an alleged violation by Israel that seemingly undermined the
object or purpose of the agreement. Or it could point toward what international law calls a “fundamental
change of circumstances’ (rebus sic stantibus).8 In this connection, if a Palestinian state declared itself
vulnerable to previousy unforeseen dangers — perhaps even from the forces of other Arab armies — it could
lawfully end its sworn commitment to remain demilitarized.

There is another method by which a treaty-like arrangement obligating a new Palestinian state to accept
demilitarization could quickly and legally be invalidated after independence. The usua grounds that may be
invoked under domestic law to invalidate contracts also apply under international law to treaties. This means
that the new state of Palestine could point to alleged errors of fact or to duress as perfectly appropriate
grounds for terminating the agreement.

Moreover, any treaty is void if, at the time it was entered into, it conflicts with a “peremptory” rule of
genera international law (jus cogens) — a rule accepted and recognized by the international community of
states as one from which “no derogation is permitted.”9 Because the right of sovereign states to maintain
military forces essentia to “self-defense” 95 certai nly such a peremptory rule,! Palesting, depending upon
its particular form of authority, could be entirely within its right to abrogate a treaty that had compelled its
demilitarization.

Thomas Jefferson, an American President who had read Epicurus, Cicero and Seneca, as well as Voltaire,
Montesquieu, Holbach, Helvetius and Beccaria, wrote interestingly about obligation and international law.
While affirming that “ Compacts between nation and nation are obligatory upon them by the same moral law
which obliges individuals to observe their compacts...” he also acknowledged the following: “There are
circumstances which sometimes excuse the nonperformance of contracts between man and man; so are there
also between nation and nation.” Very specifically, Jefferson continued, if performance of contractual
obligation becomes “self-destructive” to a party, “...the law of self-preservation overrules the law of
obligation to others.” 12

Here it must be remembered that, historically, demilitarization is a principle applied to various “zones” 2 not
to the entirety of emergent states. Hence, a new state of Palestine might have yet another legal ground upon
which to evade compliance with preindependence commitments to demilitarization, It could be alleged, inter
alia, that these commitments are inconsistent with traditional or We'stphalian14 bases of authoritative
international law — bases found in treaties and conventions, international custom,15 and the genera
principles of law recognized by “civilized nations’ 16 _ and that therefore they are commitments of no
binding character.

We see that lIsrael should draw no comfort from the purportedly legal promise of Palestinian
demilitarization.'” Indeed, should the government of a new state of Palestine choose to invite foreign armies
and/or terrorists™ onto its territory (possibly after the original government authority is displaced or
overthrown by even more militantly Islamic, anti-Israel forces), it could do so without practical difficulties,
and without necessarily violating international law.

Strangely, the Quartet’'s Road Map is built upon the patently moribund Oslo Accords — ill-founded
agreements unambiguously destroyed by persistent and egregious Arab violations. The basic problem with
the Oslo Accords that underlies these violations should now be obvious. On the Arab side, Oslo-mandated
expectations were never anything more than an optimally cost-effective method of dismantling Israel. On the
Israeli side, these expectations were taken, more or less, as an unavoidable way of averting further
Palestinian terrorism®® and catastrophic Arab aggressions. 20 The resultant asymmetry in expectations, never
acknowledged by the Quartet, has generally enhanced Arab power while it has systematically weakened and
degraded Israel. Even now, even after “Operation Iragi Freedom”, the undisguised Palestinian call to
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“Slaughter the Jews’ 21 has failed to impair Quartet enthusiasm for creating another terrorist state. Even now,
when the United States plans to midwife the birth of yet another terrorist state, our new president refuses to
understand that only agravedigger could wield the forceps.

What does all of this mean, for the demilitarization “remedy” and for Israeli security in general? Above dll, it
positively demands that Israel make rapid and far-reaching changes in the manner in which it conceptualizes
the critical continuum of cooperation and conflict. Isragl, ridding itself of wishful thinking, of always hoping,
hoping too much, should recognize immediately the zero-sum calculations of its enemies, and should begin
to recognize itself that the struggle in the Middle East must still be fought overwhelmingly at the conflict end
of the range.23 The struggle, in other words, must sometimes be conducted, however reluctantly and
painfully, in zero-sum terms. Understood in terms of international law and world order, 24 this means, inter
alia, an occasiona willingness in Jerusalem to accept the right25 and corollary obligations of “anticipatory
self-defense’. 2°

The Arab world still has only a “One-State Solution” for the Middle East. It is a “solution” that eliminates
Israel altogether, a physical solution, a“Final Solution”.# The official PA maps of “Palestine” still show the
new Arab state comprising all of the West Bank (Judea/Samaria), all of Gaza, and all of the Sate of Isradl.
Additionally, they exclude any reference to a Jewish population, and list holy sites of Christians and
Muslims only. One official cartographer, Khalil Tufakji, was commissioned by the Paestine National
Authority to design and to locate a proposed Capitol Building. This was drawn to be located on the Mount of
Olivesin Jerusalem, directly on top of an ancient Jewish cemetery.

On September 1, 1993, Yasser Arafat immediately reaffirmed that the new Oslo Accords would remain an
intrinsic part of the PLO’s 1974 Phased Plan for Israel’ s destruction:

The agreement will be a basis for an independent Palestinian state in accordance with the Palestinian National
Council Resolution issued in 1974...The PNC Resolution issued in 1974 calls for the establishment of a national
authority on any part of Palestinian soil from which Israel withdraws or which is liberated.

Later, on May 29, 1994, Rashid Abu Shbak, then a senior PNA security official, remarked: “ The light which
has shone over Gaza and Jericho will also reach the Negev and the Galilee.” Since these declarations,
nothing has changed in Palestinian definitions of Israel and “Palestine”. Thisis true for the current leadership
of both Hamas and Fatah; it makes absolutely no difference which group is actually in power. %

Those who are concerned with Palestinian demilitarization and Israeli security ought also consider the
following: The Arab world is presently comprised of 22 states of nearly five million square miles and more
than 150,000,000 people. The Islamic world generally contains 50 states with more than one billion people.
The Islamic states comprise an area 672 times the size of Isragl. Israel, with a population of around five
million Jews, is — together with Judea/Samaria — less than half the size of San Bernardino County in
Cdlifornia. The Sinai Desert alone, which Israel transferred to Egypt in the 1979 Treaty, is three times larger
than the entire State of Israel.

A fully sovereign Palestinian state could lawfully abrogate preindependence commitments to demilitarize.
The Palestine National Authority is guilty of multiple material breaches of Oslo, 29 and also of certain “grave
breaches’ of the law of war. * Further, both Fatah and Hamas still remain unwilling to rescind genoci dal®*
callsfor Israel’ sliteral annihilation. It follows that any Quartet plan for accepting Palestinian demilitarization
would be built upon sand, and that Israel and the United States should never base their geo-strategic
assessments of Palestinian statehood upon such an illusory foundation.

No doubt, Prime Minister Benjamin Netanyahu, with his announced acceptance of a demilitarized
Palestinian state, feels that he has now taken a decisive and concessionary first step toward possible Isragli
reconciliation with the Palestinians. Y et, the Palestinian leadership can never accept the idea of a “limited”
form of statehood, especially one lacking even the minimal sovereign right of national self-defense. It
follows, especially as both Fatah and Hamas continue to regard all of Israel as*“occupied Palestine’, that Mr.
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Netanyahu will ultimately have to look elsewhere for viable elements of real peace in the region. What is
certain isthat he will not find these elementsin any conceivable plan for Palestinian “demilitarization”.
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1988). This Dover edition is an unabridged reproduction of the work published in 1946 by the American Zionist
Emergency Council, which was, in turn, based on the first English-language edition. A JEWISH STATE, published
in London, England, in 1896. The Herzl text was originaly published in Vienna, in 1896, under the title: Der
Judenstaat. Recognizing that “the nations in whose midst Jews live are all either covertly or openly anti-Semitic,”
Herzl put the Jewish Question in the briefest possible form: “Are weto "get out’ now, and where to? Or, may we yet
remain? And, how long?’ Herzl, supra, at 86.

Technically, an agreement on demilitarization under international law must always be “between states” Hence, any
agreement on demilitarization that would include a non-state party would be prima facie null and void. See: eg., Karl



Why Palestinian Demilitarization Won't Work

10.

11

12

13.

14

Liko, DEMILITARIZED ZONE, in 2 INTERNATIONAL MILITARY AND DEFENSE ENCY CLOPEDIA 736, 736
(Trevor N. Dupuy, ed., 1993)(defining “demilitarized zone” as “aterm used in international law to designate an areain
which, according to a formal treaty or an informal agreement between states, the maintenance of military forces and
installationsis prohibited.” (emphasis added).

Defined literaly as “so long as conditions remain the same,” the doctrine of rebus sic stantibus has along history. For an
informed scholarly treatment of this doctrine, see generdly; Arie E. David, THE STRATEGY OF TREATY
TERMINATION 3-55 (1975). In the traditional view, the obligation of atreaty terminates when a change occursin those
circumstances that existed at the effective date of the agreement and the continuance of which formed atacit condition of
the ongoing validity of the treaty. Id. The function of the doctrine therefore is to execute the shared intentions of the
parties. Id. Rebus sic stantibus becomes operative when there is a change in the circumstances that formed the cause,
motive or rationale of consent. Id.

See: Vienna Convention, supra, art. 53. Even atreaty is subordinate to peremptory expectations; “A treaty isvoid if, at
thetime of its conclusion, it conflicts with a peremptory norm of general international law.” 1d.

This right extends to both the customary right of anticipatory self-defense and to the codified right of post-attack self-
defense. Regarding the right of anticipatory self-defense, states do not always have to wait until after an attack is
absorbed before embarking upon sdf-defense. Rather, where the threat is sufficiently imminent in point of time, they can
choose to strike firgt, provided, of course, that the strike falls within the parameters of discrimination, proportionality and
military necessity. Regarding the codified right of post-attack self-defense, see: U.N. Charter, art. 51.

One theory stipulates that any treaty obligation may be terminated unilaterally following changes in conditions that make
performance of the treaty injurious to fundamental rights, especially the rights of existence, self-preservation and
independence. Some areas of law summarize these rights as “ rights of necessity.” See David, supra, at 19. See generdly:
LAW OF TREATIES, art. 28, Doctrine section in 29 AM.JINT'L L. 653, 1100-02 (Supp. 1935)(presenting the
doctrinal background for article 28, entitled “Rebus Sic Santibus,” in this draft convention prepared for the codification
of internationd law.

See Jefferson’s “Opinion on the French Treaties” (April 28, 1793) in Merrill D. Peterson, ed., THE POLITICAL
WRITINGS OF THOMAS JEFFERSON (Thomas Jefferson Memoria Foundation: 1993), pp. 113-114.

For a source containing detailed provisions on demilitarized zones, see: Protocol Additional to the Geneva Conventions
of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts, opened for signature,
Dec. 12,1977, 1125 U.N.T.S. 3, 16, I.L.M. 1391 (Protocaol I).

After the Peace of Westphalia, which ended the Thirty Years War and consecrated the still-extant state system. See:
Treaty of Peace of Munster, Oct. 1648, 1 Consol. T.S. 271; Treaty of Peace of Osnabruck, Oct. 1648, 1 Consol. T.S.
119. Together, these two treaties comprise the “ Treaty of Westphalia.”

> Article 38(1)(b) of the STATUTE OF THE INTERNATIONAL COURT OF JUSTICE describes international

16.

17.

custom as “evidence of a general practice accepted as law.” The essential significance of a norm’'s customary
character is that the norms bind even those states that are not parties to the pertinent codification. Even where a
customary norm and a norm restated in treaty form are apparently identical, these norms are treated as
jurisprudentially discrete. During the merits phase of MILITARY AND PARAMILITARY ACTIVITIES IN AND
AGAINST NICARAGUA, the International Court of Justice (ICJ) stated: “Even if two norms belonging to two
sources of international law appear identical in content, and even if the States in question are bound by these rules
both on the level of treaty-law and on that of customary international law, these norms retain a separate existence.”
See: MILITARY AND PARAMILITARY ACTIVITIESIN AND AGAINST NICARAGUA, Nicar. V. US,, Merits,
1986 ICJ, Rep. 14 (Judgment of 27 June).

These authoritative bases of international law are drawn from art. 38 of the Statute of the International Court of Justice,
June 26, 1945, 59 Stat. 1055, T.S. 993.

A dmilar point may be concluded about prospective demilitarization of the Golan. Here the meaning of
“demilitarization” would be more traditional than its use regarding concessions by a still emerging state (Palesting), but
the consequences of Golan demilitarization could be no less injurious to Isragl. For more on Golan demilitarization, see:
Louis René Beres and (AMB.) Zalman Shoval, “On Demilitarizing a Palestinian “Entity’ and the Golan Heights: An
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For a discussion of authoritative international law criteria to distinguish permissible insurgencies from
impermissible ones, see: Louis René Beres, “The Legal Meaning of Terrorism for the Military Commander,”
CONNECTICUT JOURNAL OF INTERNATIONAL LAW, Vol. 11, No. 1., Fall 1995, pp. 1-27.

This presidential refusal to understand calls to mind the continuing relevance of Natural Law and of Emmerich de
Vattel's classic argument on the obligation of each nation to every other nation. THE LAW OF NATIONS (1758)
gave important emphasis to the natural law origins of all international law, and reasoned that nations are no less
subject to the laws of nature than are individuals. He concluded that what one man owes to other men, one nation, in
turn, owes to al other nations: “Since Nations are bound mutually to promote the society of the human race, they
owe one another all the duties which the safety and welfare of that society require.” With this in mind, Vattel
proceeded to advance a permanent standard by which we can distinguish between lawful and unlawful practicesin
global affairs: “Since, therefore, the necessary Law of Nations consists in applying the natural law to States, and
since the natural law is not subject to change, being founded on the nature of things and particularly upon the nature
of man, it follows that the necessary Law of Nationsis not subject to change. Since this law is not subject to change,
and the obligations, which it imposes, are necessary and indispensable, Nations cannot alter it by agreement, nor
individually or mutually release themselves from it. (See: Vattel, THE LAW OF NATIONS (1758), Introduction to
Book I, p. 4.)

On this point, see: Louis René Beres, “Olmert’s Approach to Israel’s Enemies,” The Washington Times, August 8,
2007. See also, by the same author, Louis René Beres, AFTER THE FALLING ROCKETS FROM LEBANON:
INTERRELATED COMMENTARIES ON ISRAEL'S PERFORMANCE AND SURVIVAL, Ariel Center for
Policy Research (ACPR), Policy Paper No. 166, January 2007, 79 pp; and Louis René Beres, “International Law and
the Killing of Imad Mughniyeh,” THE ISRAEL JOURNAL OF FOREIGN AFFAIRS, Val. 2., No. 2., 2008, pp. 79-
84.

The concept of “world order” as both an organizing dimension of scholarship and as a normative goal of
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a the Yae Law School, Grenville Clark and Louis Sohn's WORLD PEACE THROUGH WORLD LAW (1966)
and the body of writings by Richard A. Falk and Saul H. Mendlovitz. For early works by this author, who was an
original participant in the World Law Fund's World Order Models Project (WOMP), see especialy: Louis René
Beres and Harry R. Targ, CONSTRUCTING ALTERNATIVE WORLD FUTURES: REORDERING THE
PLANET (1977); Louis René Beres and Harry R. Targ., eds., PLANNING ALTERNATIVE WORLD FUTURES:
VALUES, METHODS AND MODELS (1975); Louis René Beres, PEOPLE, STATES AND WORLD ORDER
(1981); Louis René Beres, REASON AND REALPOLITIK: US FOREIGN POLICY AND WORLD ORDER
(1984); and Louis René Beres, AMERICA OUTSIDE THE WORLD: THE COLLAPSE OF US FOREIGN
POLICY (1987).

The customary right of anticipatory self-defense, which isthe legal expression of preemption, has its modern origins
in the Caroline Incident. This was part of the unsuccessful rebellion of 1837 in Upper Canada against British rule.
(See: Beth Polebau, “National Self-Defense in International Law: An Emerging Standard for a Nuclear Age,” 59
N.Y.U. L. REV. 187, 190-191 (noting that the Caroline Incident transformed the right of self-defense from an
excuse for armed intervention into a customary legal doctrine). Following the Caroline, even the threat of an armed
attack has generally been accepted as justification for a militarily defensive action. In an exchange of diplomatic
notes between the governments of the United States and Great Britain, then-U.S. Secretary of State Daniel Webster
outlined a framework for self-defense that does not actually require a prior armed attack. (See Polebau, op. cit.,
citing to Jennings, “The Caroline and McLeod Cases,” 32 AM. J. INT'L L., 82, 90 (1938).) Here, a defensive
military response to a threat was judged permissible as long as the danger posed was “instant, overwhelming,
leaving no choice of means and no moment for deliberation.” (See Polebau. supra, 61).

. See, especidly, Louis René Beres, “On Assassination, Preemption and Counterterrorism: The View From

International Law,” INTERNATIONAL JOURNAL OF INTELLIGENCE AND COUNTERINTELLIGENCE, Val.
21. Issue 4., December 2008, pp. 694-725. For earlier writings by this author on anticipatory self-defense under
international law, see: Louis René Beres, Chair, The Project Daniel Group, ISRAEL’S STRATEGIC FUTURE:
PROJECT DANIEL, ACPR Policy Paper No. 155, ACPR (Isragl), May 2004, 64pp (this paper was prepared for
presentation to then Israeli Prime Minister Ariel Sharon, and transmitted by hand on January 16, 2003); Louis René
Beres, SECURITY THREATS AND EFFECTIVE REMEDIES: ISRAEL’'S STRATEGIC, TACTICAL AND
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LEGAL OPTIONS, ACPR Policy Paper No. 102, ACPR (Isragl), April 2000, 110 pp; Louis René Beres, ISRAEL’S
SURVIVAL IMPERATIVES: THE OSLO AGREEMENTS IN INTERNATIONAL LAW AND NATIONAL
STRATEGY, ACPR Policy Paper No. 25, ACPR (Israel), April 1998, 74 pp; Louis René Beres, “Assassinating
Saddam Hussein: The View From International Law,” INDIANA INTERNATIONAL AND COMPARATIVE
LAW REVIEW, Vol. 13, No. 3, 2003, pp. 847- 869; Louis René Beres, “The Newly Expanded American Doctrine
of Preemption: Can It Include Assassination,” DENVER JOURNAL OF INTERNATIONAL LAW AND POLICY,
Vol. 31, No. 2., Winter 2002, pp. 157-177; Louis René Beres and (Col/IDF/Ret.), Yoash Tsiddon-Chatto,
“Reconsidering Israel’s Destruction of Iragq's Osiraqg Nuclear Reactor,” TEMPLE INTERNATIONAL AND
COMPARATIVE LAW JOURNAL, Voal. 9, No. 2., 1995, pp. 437-449; Louis René Beres, “Striking "First’: Israel’s
Post Gulf War Options Under International Law,” LOYOLA OF LOS ANGELES INTERNATIONAL AND
COMPARATIVE LAW JOURNAL, Voal. 14, Nov. 1991, pp. 10-24; Louis René Beres, “On Assassination as
Anticipatory Self-Defense: Is It Permissible?” 70 U. DET. MERCY L. REV. U., 13 (1992); Louis René Beres, “On
Assassination as Self-Defense: The Case of Israel,” 20 HOFSTRA L. REV 321 (1991); Louis René Beres,
“Preserving the Third Temple: Israel’s Right of Anticipatory Self-Defense Under International Law,” 26 VAND. J.
TRANSNAT'L L. 111 (1993); Louis René Beres, “After the Gulf War: Israel, Preemption and Anticipatory Self-
Defense,” 13 HOUS. J. INT'L L. 259 (1991); Louis René Beres, “Israel and Anticipatory Self-Defense,” 8 ARIZ J.
INT'L & COMP. L. REV. 89 (1991); Louis René Beres, “After the Scud Attacks. Israel, "Palestine,’ and
Anticipatory Self-Defense,” 6 EMORY INT'L L. REV. 71 (1992); and Louis René Beres, “lsrael, Force and
International Law: Assessing Anticipatory Self-Defense,” THE JERUSALEM JOURNAL OF INTERNATIONAL
RELATIONS, Val. 13, No. 2., 1991, pp. 1-14.

Jurisprudentialy, these “solutions’ represent “Crimes against humanity.” For definition of such crimes, See
AGREEMENT FOR THE PROSECUTION AND PUNISHMENT OF THE MAJOR WAR CRIMINALS OF THE
EUROPEAN AXIS POWERS AND CHARTER OF THE INTERNATIONAL MILITARY TRIBUNAL. Done at
London, August 8, 1945. Entered into force, August 8, 1945. For the United States, Sept. 10, 1945. 59 Stat. 1544, 82
U.N.T.S. 279. The principles of international law recognized by the Charter of the Nuremberg Tribunal and the judgment
of the Tribuna were affirmed by the U.N. Genera Assembly as AFFIRMATION OF THE PRINCIPLES OF
INTERNATIONAL LAW RECOGNIZED BY THE CHARTER OF THE NUREMBERG TRIBUNAL. Adopted by
the U.N. General Assembly, Dec. 11, 1946. UN.G.A. Res. 95 (1), U.N. Doc. A/236 (1946), at 1144. This
AFFIRMATION OF THE PRINCIPLES OF INTERNATIONAL LAW RECOGNIZED BY THE CHARTER OF THE
NUREMBERG TRIBUNAL (1946) was followed by Generd Assembly Resolution 177 (1), adopted November 21,
1947, directing the U.N. International Law Commission to “(a) Formulate the principles of international law recognized
in the Charter of the Nuremberg Tribunal and in the judgment of the Tribunal, and (b) Prepare a draft code of offenses
againgt the peace and security of mankind....” (See U.N. Doc. A/519, p. 112). The principles formulated are known asthe
PRINCIPLES OF INTERNATIONAL LAW RECOGNIZED IN THE CHARTER AND JUDGMENT OF THE
NUREMBERG TRIBUNAL. Report of the International Law Commission, 2nd session, 1950, U.N. G.A.O.R. 5th
session, Supp. No. 12, A/1316, p. 11.

Here we must recall that criminal responsibility of leaders under international law is not limited to direct personal action
nor is it limited by official position. On the principle of command responsibility, or respondeat superior, see: In re
Yamashita, 327 U.S. 1 (1945); The High Command Case (The Tria of Wilhelm von Leeb), 12 LAW REPORTS OF
TRIALS OF WAR CRIMINALS 1 (United Nations War Crimes Commission Comp. 1949); see Parks, COMMAND
RESPONSIBILITY FOR WAR CRIMES, 62 MIL.L. REV. 1 (1973); O'Brien, THE LAW OF WAR, COMMAND
RESPONSIBILITY AND VIETNAM, 60 GEO. L.J. 605 (1972); U S DEPT OF THE ARMY, ARMY SUBJECT
SCHEDULE No. 27 — 1 (Geneva Conventions of 1949 and Hague Convention No. 1V of 1907), 10 (1970). The direct
individual responsibility of leaders is aso unambiguous in view of the London Agreement, which denies defendants the
protection of the act of state defense. See AGREEMENT FOR THE PROSECUTION AND PUNISHMENT OF THE
MAJOR WAR CRIMINALS OF THE EUROPEAN AXIS, Aug. 8, 1945, 59 Stat. 1544, E.A.S. No. 472, 82 U.N.T.S.
279, art. 7.

These breaches include various forms of “perfidy.” Deception can certainly be legal under the law of armed conflict,
but the Hague Regulations clearly disallow any placement of military assets or personnel in populated civilian areas.
Prohibition of perfidy is codified at Protocol 1 of 1977, additional to the Geneva Conventions of 1949, and at
Geneva IV, Art. 28. It iswidely recognized that these rules are aso binding on the basis of customary international
law. Perfidy represents an especially serious violation of the law of war, one that isidentified as a“Grave Breach” at



Why Palestinian Demilitarization Won't Work

30.

Article 147 of Geneva Convention V. Significantly, in our current context, the legal effect of perfidious behavior is
aways to immunize the preempting state from any unavoidable harm done to the perfidious party’ s noncombatant
populations. See, by this author, Louis René Beres, “Religious Extremism and International Legal Norms: Perfidy,
Preemption and Irrationality,” CASE WESTERN RESERVE JOURNAL OF INTERNATIONAL LAW, Vol. 39,
No. 3., 2007-2008, pp. 709-730.

The term “ Grave Breaches’ applies to certain infractions of the Geneva Conventions of 1949 and Protocol | of 1977. The
actions defined, as “ Grave Breaches’ in the four Conventions must be performed willfully or intentionally, and against
the different groups of “protected person” identified by each Convention. The High Contracting Parties to the Geneva
Conventions are under obligation “to enact any legidation necessary to provide effective penal sanctions for persons
committing, or ordering to be committed,” a grave breach of the Convention. As defined a Art. 147 of Geneva
Convention (V) Relative to the Protection of Civilian Personsin Time of War (6 U.S.T. 3516, signed on Aug. 12 1949,
a Geneva), Grave Breaches “ shall be those involving any of the following acts, if committed against persons or property
protected by the present Convention: willful killing, torture or inhuman trestment, including biological experiments,
willfully causing great suffering or serious injury to body or health, unlawful deportation or transfer or unlawful
confinement of a protected person, compelling a protected person to serve in the forces of a hogtile Power, or willfully
depriving a protected person of the rights of fair and regular trid prescribed in the present Convention, taking of hostages
and extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully
and wantonly. Reference to Grave Breaches can aso be found in the INTERIM REPORT OF THE COMMISSION OF
EXPERTS, UNITED NATIONS DOCUMENT, S/25274, and January 2, 1993, at Sec. 3., Art. 47.

31 This term is used here in the most litera jurisprudential sense. (See: Convention on the Prevention and

Punishment of the Crime of Genocide, Done at New York: December 9, 1948. Entered into force, January 12,
1951. 78 U.N.T.S. 277.) The Genocide Convention criminalizes not only the various stipulated acts of genocide, but
aso (Article 111) conspiracy to commit genocide and direct and public incitement to commit genocide. Articlesll, 111
and 1V of the Genocide Convention are fully applicable in all cases of direct and public incitement to commit
genocide. For the Convention to be invoked, it is sufficient that any one of the State parties call for a meeting,
through the United Nations, of all the State parties (Article VII1).



